
Extract from Hansard 
[COUNCIL - Thursday, 28 October 2004] 

 p7475b-7492a 
Hon George Cash; Hon Paddy Embry; Hon Peter Foss; Hon Jim Scott; Hon Ken Travers; Deputy President; Hon 

Simon O'Brien; Hon Alan Cadby; Hon Kim Chance 

 [1] 

ROAD TRAFFIC AMENDMENT (DANGEROUS DRIVING) BILL 2004 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON GEORGE CASH (North Metropolitan) [2.06 pm]:  We are dealing with the amendments to the Road 
Traffic Act and the issue of removing the causal link between the need to prove a driver’s actions and harm 
caused to another person.    
There is no doubt that driving while under the influence of alcohol or drugs is a very serious matter.  I agree with 
Hon Giz Watson that increasing the penalties in the present law may have been sufficient to get the message 
through to the community.  There is no doubt that there is an abhorrence in the community of drunk or drug-
affected drivers.  The community clearly believes that those people should suffer significant penalties.  Although 
drink-driving has been a problem for many years, there is no doubt that it will be necessary to take a greater 
interest in the growing incidence of drug-related driving in due course.   

I have indicated that I believe this Bill destroys a critically important principle in law of the presumption of 
innocence.  That principle has been steadfastly maintained for many years.  However, I acknowledge that the 
Parliament has the competence to change the law in this area.  Nonetheless, the Bill takes a quantum leap in 
removing the need to prove a direct causal link between a driver’s action and any death or grievous bodily harm 
that may occur.  That quantum leap has the potential to cause a miscarriage of justice inasmuch as a person could 
be convicted of a serious criminal offence without the need for the prosecution to prove that the actions of the 
driver caused the death or grievous bodily harm suffered by another person.  Circumstances might present 
themselves in which the death or grievous bodily harm suffered by another person may not have been caused by 
the driver of a vehicle involved in an incident.  However, lack of finances or inability to gather evidence due to 
the effect of drugs or alcohol may mean that person is unable to produce the necessary evidence required to 
prove his innocence. 
The greater issue that has been identified by this Bill is the numerous Acts of Parliament that reverse the onus of 
proof and put the burden on the accused.  In addition, there are a significant number of Acts that have deeming 
clauses or which contain averments.  Many of those Acts are listed at appendices 4 and 5 of the committee’s 
report, and I invite interested parties to read the report, particularly those appendices, to better understand the 
number of times reversing the onus of proof has occurred over a long period. 
Anyone interested in reading the report should also be aware of other submissions that were made; that is, the 
submissions that are now public documents.  They should be read as accompanying the report.  They contain 
some interesting factual information.  They would be useful to anyone who is interested in the reasons behind 
this legislation.  In conclusion, I should say that I am a member of a political party that purports to stand up for 
the rights of individuals yet I recognise the number of Acts that have been passed in recent years that contain 
either a reversal of the onus of proof, averments or deeming clauses, much to my chagrin.  It seems to me that it 
would be appropriate in due course for a committee of the Legislative Council to carry out a review of those 
particular provisions to determine whether, in today’s world of litigation and prosecution, it is appropriate that 
they remain in their present form.  I hope that a reading of the report will better inform members of the actual 
and potential impact of the provisions of this Bill.  I argue that they are much greater than has been identified to 
date by the Attorney General. 

HON PADDY EMBRY (South West) [2.11 pm]:  Like so much other legislation, this legislation has grey areas.  
It has parts that I like and parts that I do not like.  An important factor is that the public wants a tightening of 
certain legislation and a considerable increase in penalties that follow certain convictions.  We have to bear that 
in mind.  However, we also need to be aware that it was a tragic and specific accident that has brought this 
legislation to this Chamber.  We need to be very careful that we are not blinded by the circumstances, as terrible 
as they were, of the accident and forget the bigger picture.  I believe that penalties for a number of crimes need 
to be increased very much.  However, penalties need to be fair and they need to be in relation to the 
circumstances that led to an accident or whatever.  I will give an example.  The potential accident involved my 
family.  My wife and I live a long way from town.  We were required to drive to town and neither of us had been 
drinking alcohol.  We do not have the facilities that exist in the city, so we could not telephone for a taxi or an 
ambulance.  Our youngest child was suffering from heavy congestion.  In the early hours of the morning we 
finally decided that we needed to take him to hospital.  We had a very quick trip to town; we certainly exceeded 
the 110 kilometres an hour speed limit.  Four times during that trip our son stopped breathing.  That is an 
example of when we deliberately broke the law because of the circumstances.  Those circumstances could easily 
have been made worse if my wife and I had both been drinking.  If only I had been drinking, she could have 
driven.  A person has to balance in his own mind what is the greater good.  In my district it would be very rare to 
drive to Albany at two o’clock in the morning and see another vehicle.  It would be almost impossible unless 
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another parliamentarian lived there and he was on his way home - we know of the hours that members keep.  
However, there was not so those circumstances did not apply.  If penalties in legislation do not allow for varying 
circumstances, we run the risk of over-regulating - 

Hon Ken Travers interjected. 

Hon PADDY EMBRY:  Before I lose my train of thought, I would like to continue. 

It would be worse if people lived on a station in the country.  Let us assume that I had been drinking before I had 
to drive my family to town.  I may have driven on the correct side of the road and if we had happened to meet 
another vehicle that was on the wrong side of the road, my understanding of this legislation is that I would have 
been well and truly taken to the cleaners legally.  As another example, if I stopped at a red light on my way to 
the Perth Convention and Exhibition Centre and another driver did not see the red light and braked on a wet road 
and skidded into the back of my vehicle and was killed, I would be held liable even though I had stopped at the 
red light.  It is because, in practice, if I had not been driving my car, I would not have been on the road.  I am 
opposed to drink-driving; make no mistake about that.  However, we need to be very careful that legislation 
allows for the varying circumstances that will occur from time to time. 

I will advise the House of a case for which I rely on my memory.  It involved someone from the south west of 
the State; I think it was Bunbury.  The person had a long record of driving without a licence and convictions for 
drink-driving.  He had spent time incarcerated because of it.  His wife made a plea that when he was next caught 
he be locked up for a long time.  She said he had no intention of complying with the law in that regard.  The 
penalties for someone like that need to be drastically increased.  He should have been locked up forever.  His 
wife stated that he would inevitably cause a serious accident and someone would be killed.  That does not mean 
that if someone is caught for drink-driving who has not been caught before that he should be locked up for the 
rest of his life.  We must have flexibility and allow for commonsense.   

Changing the onus of proof has been introduced in conjunction with this legislation.  It is a major change to the 
way in which our laws and court system operate.  It is extremely dangerous.  In the case I mentioned earlier, if I 
had been drinking but an accident was caused by someone else driving on the wrong side of the road, how would 
I prove that?  We all know that if a person exceeds the alcohol limit by a considerable amount, he should not be 
driving.  There are extreme circumstances when somebody may be forced into that position.  It is dangerous for 
that person to have the onus of proving that his drinking was not the cause of the accident.  A person can be 
involved in an accident simply by being on the road.  The Government probably had the best of intentions, but 
the wording of a lot of this legislation is wrong.  The subcommittee looked into this very thoroughly in the 
limited time it had at its disposal.  I do not want to discuss whether this is a political stunt; enough has been said 
about that matter.  However, I believe that this proposed legislation needs some serious amending and I 
understand some proposed amendments will be put forward for discussion.  That concludes my remarks. 

HON PETER FOSS (East Metropolitan) [2.20 pm]:  First, I want to put on the record my view about drunk 
driving, or any form of alcohol-influenced driving.  Since I was a very young lawyer I have had a rule: if I drink, 
I do not drive and if I drive, I do not drink.  It is not that I do not drink more than a standard drink; as far as I am 
concerned, the two do not mix.  I formed that view as a young lawyer due to my involvement in the law.  It is 
amazing how many people have only two beers and end up totally paralytic.  That is a nice simple rule to 
observe: if I drink, I do not drive and if I drive, I do not drink.   

Secondly, I have no sympathy for people who do drink and drive.  I admit that a number of people should be sent 
instantly for some form of psychiatric treatment, because many people who drink and drive have a serious 
psychiatric problem that needs to be immediately addressed, but I have no sympathy for people who drink and 
drive and I do not believe they should be entitled to continue to do so without some significant response from 
government.  I would certainly support more serious penalties for drink-driving, but there is an element of 
closing the stable door after the horse has bolted when we start to impose penalties after a drink-driver has killed 
someone.  It will not bring anything back for anybody to impose penalties after a person has been killed.  We 
should be taking action to stop people drinking and driving.  It is very little compensation to do something 
serious against a person once he has killed someone. 
I want to look at this legislation on three levels.  First, does it do what the Government says it does?  Secondly, if 
it does what the Government says it does, should it be supported?  Thirdly, should it be supported in the light of 
what it actually does?  The answer to the first question is plainly no.  This legislation has been promoted as 
legislation that is tough on drunk drivers.  If it were directed to drunk drivers, I could possibly accept that, but it 
is not.  It repeals sections 59(1) and 59A(1) of the Road Traffic Act; one of those offences is dangerous driving 
causing death or grievous bodily harm and the other is dangerous driving causing bodily harm.  I should explain 
the difference.  Death we understand.  Grievous bodily harm is anything that results in some permanent injury.  
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If a person gets a cut on his hand and it results in a scar, that is grievous bodily harm.  If, on the other hand, a 
person gets a bruise, that is bodily harm.  Therefore, an accident involving somebody who receives a bruise is an 
accident involving bodily harm.  Does this legislation merely deal with drunks who cause death, grievous bodily 
harm or bodily harm?  No.  This Bill deletes the requirement, irrespective of whether a person was drunk or 
otherwise, for the Government to prove that that person caused the accident.  The Government no longer has to 
prove that.  This legislation does not reverse the onus of proof; it removes that element completely.  The Crown 
will not have to show cause.  If a person is involved in an accident, he will run the risk of being charged under 
one of those two sections, depending on what happens to people.  For example, mum is driving to the shop and 
she thinks the toddler has got out of his safe seat in the back so she turns around to look, and she has an accident 
in which somebody suffers a bruise.  Guess what?  Do members think that this new legislation will apply?  It 
will.  It will not apply to only those criminals who got on to the road - 
Hon Kim Chance:  Could you tell us how? 
Hon PETER FOSS:  I will get to that.  This legislation will not just apply to those criminals who go onto the 
road in the full knowledge that they are drunk and have an accident, with the full knowledge that that is the sort 
of thing that they can expect.  It will apply to any accident.  Once this legislation comes into effect it will 
virtually force a person into the witness box.  I refer to the example of a mother driving along when she looks 
into the back seat and has an accident, and another person suffers a bruise.  The motor vehicle may be involved 
in an incident - it does not cause the incident, but is involved in the incident - occasioning bodily harm to another 
person.  The driver, at the time of the incident, may have been driving the motor vehicle in a manner that, having 
regard to all the circumstances, was dangerous to the public or any person.  If that person looked into the back 
seat of the car while driving forward through an intersection, that is dangerous driving.  That mother did what 
was probably quite understandable and what everybody would possibly do at some time.  She turned around to 
look at the blasted kids in the back and - bang! - she was caught.   
This legislation is called Jess’s law.  It probably should be called Jess’s mother’s law.  Everybody in the 
community will be caught by this legislation.  A person could be sober as a judge, but if it is alleged that he has 
been driving dangerously, he really has to get into the box to prove his defence. 

Hon Kim Chance:  I still do not understand why you think these changes would affect the circumstances you are 
talking about.  If the sober mother were driving dangerously, she would be convicted of driving dangerously in 
any case.   

Hon PETER FOSS:  Provided it can be proved.  The difficulty is that this Bill will take away her right to stay 
and tell the Crown to prove that she was driving dangerously.  She will actually have to go into the box and give 
evidence about what happened and undergo cross-examination.  A person is normally entitled to have a case 
proved against him or her without having to give evidence; if the Crown cannot show all the elements, that 
person is entitled to acquittal.  We are now saying that in one particular type of accident, once we can show that 
the incident occurred - perhaps the person has gone through an intersection and has not given way to the right - it 
is enough to say that it was dangerous to the public because another person was injured.  The driver did not give 
way and another person was injured.  That driver will be obliged to go into the box to try to excuse himself.  I do 
not think that should be the case. 
Hon Kim Chance:  That is certainly not the intent of the legislation. 
Hon PETER FOSS:  I do not think it is either, but that is what it does. 
Hon Kim Chance:  I am not convinced that it does. 
Hon PETER FOSS:  Let us go through it again.  Let us take the current situation with dangerous driving causing 
bodily harm.  A mother might do something, and there is an incident.  Most people would think that it seemed to 
be dangerous driving - it had the appearance of it.  However, we cannot say that what that mother was doing 
caused that incident to occur.  We do not know.  It could be, for instance, that she sneezed.  It could be that she 
was carefully watching to one side and did not see the other person.  The dangerous element, of course, is that 
she looked in the back seat rather than looked forward.  There are degrees of carelessness between careless, 
dangerous and reckless driving.  However, I think looking in the back seat is sufficient to be dangerous driving.  
I am saying that at the moment there is sufficient evidence for the Crown to discharge its obligation, because it 
does not have to show that what the mother did caused it.  All it must show is that she was involved in an 
incident, the harm was caused, and it appears that she was driving dangerously.  The mother must show that her 
driving had nothing to do with it whatsoever.  Under this legislation, she will have to prove not only that she did 
not cause it, but also that her driving had nothing whatsoever to do with it.  It could very well be that the other 
person was not keeping a lookout.  If the person had been keeping a lookout, the result probably would have 
been different, but that does not have to be proved. 

Hon Ken Travers:  Yes, it does. 
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Hon PETER FOSS:  No, it does not. 
Hon Ken Travers:  Having regard to all the circumstances, it would be a rebuttal proof. 
Hon PETER FOSS:  No; I am sorry.  I would have thought that if a person were driving in such a way that he did 
not give way and drove into another person at an intersection, in all the circumstances that would be dangerous, 
or would appear to be.  However, the Crown must go a bit further than that and prove that the person was doing 
something that caused that accident.  It is not merely an omission; it must show that the person was doing 
something that caused the accident.  The Crown cannot merely say that the person was driving in a way that was 
obviously dangerous because he crashed into the other person’s vehicle.  It is an objective proof.  It must show 
the link between the way the person was driving and the causation of the injury, in the same way that it must, for 
instance, with that person who was driving when he was drunk.  Sure, there are a lot of elements to prove it.  The 
Crown can show that he was drunk and in all likelihood could not control his vehicle.  It must then show that that 
caused the accident.  The difference will be that the Crown will not have to show that that caused the accident.  
All it must show is the state of driving and that an accident occurred. 
Hon Kim Chance:  Specifically, it is proposed section 59(1)(b). 
Hon PETER FOSS:  Proposed sections 59(1)(b) and 59A(1)(b).  Proposed section 59(1)(a) does what the 
Government says it does.  I do not have a problem with that paragraph of the proposed section.  However, I have 
a problem with proposed section 59(1)(b).  I do not know where people got the idea that we should pass the 
burden across for people who are not drunk or for the mums looking in the back seat.   

Hon Kim Chance:  I see where you are coming from. 

Hon PETER FOSS:  I have put some amendments on the supplementary notice paper.  I will not proceed with 
them.  I will leave it up to the Government to decide whether to proceed with them.  I think it is something that 
the Government should do, because they will fix the Government’s legislation to match it with the way in which 
it has been sold.  I believe many members of the public would be disturbed if they found that this applied not 
only to drunken drivers, drug-induced drivers and people driving down the road like maniacs at 45 kilometres an 
hour above the speed limit, but also to the mum who looks into the back seat while on her way to the shopping 
centre.  I believe that would disturb them.  Secondly, I believe they would be concerned to find that it applied as 
soon as the mum caused even a bruise on the other person.  That is the first thing I am saying. 

The scope of the legislation goes a lot further than the way in which the Government has sold it.  That concerns 
me.  I would like to have it put on the record that this does not affect just people who are driving with a blood 
alcohol content of more than 0.15 per cent.  It does not even affect just those people who are drunk and are 
driving with a blood alcohol content of less than 0.15 per cent.  It affects anybody who is involved in an accident 
in which somebody gets at least a bruise.  I think the Leader of the House has already said that that is not the 
intention.  That applies to the amendments to sections 59 and 59A. 

The next thing I will mention is the so-called reversal of proof.  At the moment, the Crown must prove that this 
behaviour caused that.  One would normally say that the reversal of the concept that certain behaviour caused 
something is that that behaviour did not cause it.  However, the legislation does not say that; it says something 
different.  Proposed section 59B(6) states -  

In any proceeding for an offence . . . it is a defence for the person charged to prove that the death, 
grievous bodily harm or bodily harm occasioned by the incident was not in any way attributable . . .  

I cannot see why we cannot just say “was not caused by”.  This obligation is being put on the defendant.  Why 
must we put a higher obligation on the defendant than we put on the Crown?  The Crown must show that X 
caused Y, or it used to.  We are now saying that a person must prove not only that he did not cause the incident, 
but also that the bodily harm was in no way attributable to the matters set out in proposed paragraphs (a) and (b).  
That is an interesting one, because it does not require causation.  All it requires is proof: but for the person being 
there, it would not have happened. 

Hon Jim Scott interjected. 

Hon PETER FOSS:  There are arguments about this.  I have concerns about it.  Why were those words used?  
The Attorney General has said that it is to resolve ambiguities.  Come off it!  There is no ambiguity in the current 
offence.  It might be hard to prove, but there is no difficulty about what it means.  People know what it means 
when it says dangerous driving causing death.  None of those words is ambiguous.  However, I can tell the 
House what is ambiguous.  It is that the death, grievous bodily harm or bodily harm occasioned by the incident - 
not by the person - was not in any way caused by drugs, alcohol and so on.  Therefore, the person must prove 
that it was not in any way attributable - not just not attributable, but not in any way attributable - to alcohol, 
drugs etc.  Everyone knows that for an accident to occur, a lot of things must happen.  Two cars must be there.  



Extract from Hansard 
[COUNCIL - Thursday, 28 October 2004] 

 p7475b-7492a 
Hon George Cash; Hon Paddy Embry; Hon Peter Foss; Hon Jim Scott; Hon Ken Travers; Deputy President; Hon 

Simon O'Brien; Hon Alan Cadby; Hon Kim Chance 

 [5] 

There cannot be an accident between two cars if there is only one car.  Therefore, the fact that two cars are there 
means that in some way it is attributable.  Therefore, why do we not use a term that we know and that is, strictly 
speaking, a reversal? 

The legislation also refers to people driving.  However, unfortunately, the Act does not quite work that way.  
There are alterations elsewhere in the Act, and there are alterations made in the Bill.  For a start, a person is 
driving a vehicle, even if the vehicle is stopped.  Under the terms of the legislation, as long as a person has the 
key to a vehicle, that person is driving the vehicle, even if he has parked it on the verge with the key out of the 
ignition.  He is driving that vehicle because he is in control of it.  It goes further than that.  The incident that the 
person caused need not even be an impact between his vehicle and the deceased’s vehicle.  It may be shown that 
the incident caused the vehicle to overturn and leave the road.  It does not have to be an impact between the 
person’s vehicle and the other vehicle.  The vehicle could have hit a lamp post.  Under proposed section 59B, a 
person does not even have to be in the accident; he does not have to be moving; he does not have to have the key 
in the ignition.  All these are possible ways in which the legislation can be put into effect. 

Hon Jim Scott:  Could the person be sleeping in the back of the car? 

Hon PETER FOSS:  No.  The High Court cases seem to indicate that it does not apply if a person is sleeping in 
the back of the car.  However, if a person is sitting in the back of the car and is able to get into the front of the 
car, it probably does.  

Hon Paddy Embry:  What if you’re sleeping in the front of the car?   

Hon PETER FOSS:  Again, probably not, because if the person is sleeping, he is not in control of the car.   

Hon Ken Travers interjected. 

Hon PETER FOSS:  Yes, provided that this does not change that rule.  Let us give that the benefit of the doubt, 
because this goes the wrong way.   

I will give members another example.  Previously, there had to be a link between the injury and the death; the 
person had to die within 12 months.  Interestingly, if a person causes someone to get a cut on his hand and he 
goes to hospital where he is injected with something to which he has a nasty reaction and he dies, that person is 
deemed to have caused his death.  That is the law that applies to a person who causes someone to seek medical 
treatment, unless, however, that person can show what is called a novus actus interveniens; that is, a break in the 
causal link.  The cause will no longer be relevant.  Cause will not be an element of the offence.  The problem 
now is what might have seemed reasonable, because these factors fall over one after another like a series of 
dominoes.  If the person had not caused the cut on someone’s finger, he would not have needed medical help, 
which was reasonable in the circumstances, and the person would not have died.  However, if it is sufficiently 
remote, a break in the causal link can be shown.  That will be taken away.  Under this legislation, when an 
incident occasions grievous bodily harm to a person and that person receives surgical or medical treatment, and 
death results from either the harm or the treatment, the incident will be deemed to have occasioned the death of 
that person.  Previously, there used to be a 12-month limit; now it will be forever.  If at a later time the person 
died from that medical treatment, that would be the problem of the person who caused the injury.  An example of 
that might be that if the person had a blood transfusion, picked up hepatitis C and 20 years later died of liver 
cancer, strictly speaking the driver could be charged with dangerous driving causing death.  Nobody would 
probably bother about it at that time, but that is one of the theoretical possibilities.   

The first issue we must look at is whether the Bill will do what the Government says it will do.  In at least two 
significant respects it will not.  Members of the public would be a bit disturbed if they were aware that it will 
catch ordinary mums and dads driving under ordinary circumstances that constitute dangerous driving in which 
they happen to be especially inattentive, such as looking in the back seat of the car.  Secondly, should we change 
this law so that it applies only to drunken driving and says that the driver did not cause the death?  I would like 
to examine some of the reasons given for this Bill.  The first reason is that the law is ambiguous.  The Attorney 
General said that.  I can think of a whole lot of unparliamentary terms to explain that claim, but it is codswallop.  
The law is absolutely clear.  The problem is that the police do not always do their work.  I do not know how 
many times this Parliament has been asked to pass legislation that has nothing to do with a defect in the law but 
is due to the fact that the police cannot get off their backsides and do a bit of investigation.  It seems wrong in 
principle to change the law when the real problem is policemen not doing the legwork.  When I was Attorney 
General I had requests for changes when, plainly, the problem was not with the law but with the police.  The 
classic case was when they wanted to change the law regarding theft.  The evidence of a theft was in the 
backpack on the offender’s person and they never bothered to look in the backpack.  The linking piece of 
evidence was in custody the whole time and the police never looked at it, but I was asked to change the law.  
Plainly in this case there is evidence that could be gathered.  Criminal lawyers will say that there is Buckley’s 
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chance of a person getting off if he is charged and the police come up with that sort of evidence.  Juries will not 
let that person off; they have a prejudice before any presumptions are put in place.  This is totally unnecessary.  I 
think that juries, given a chance and given proper evidence from police, will convict.  I happen to share their 
view that it is an invitation for something to go wrong if a person drives with alcohol in his body.   

One thing that will be moved from the drunken-driving provisions into this provision is that people who drive 
with an alcohol level of 0.15 per cent in their body are incapable of controlling the vehicle.  I do not have a 
problem with that; clearly they are not capable.  The reality of that change is that we will probably achieve all we 
need to achieve.  All the evidence that the police are now saying they had to get will be addressed by the 
amendment that deals with the presumption that once people are over 0.15 per cent, they can no longer control 
the vehicle.  That is probably all that would be needed.  If the Government wants to raise the penalties, that 
ability is open to it.  That is the sort of legislation that should have been drafted.  Yet what are we doing?  We are 
making a fundamental change to the criminal law.  It is not a change for a special case; it is a change for every 
case involving an accident in which somebody was even bruised, whether or not the driver was drunk.  Is that a 
reason to change the fundamental process of our criminal law?  It cannot be a reason.  Once we start making 
these decisions, they tend to creep.  Once we start doing this, it will creep elsewhere.  There is an old saying that 
bad cases make bad law.  This law has been justified on one case.  We could say that all these hypothetical cases 
might never happen, but they might.  Why should we look at a case that did happen and then write legislation 
that catches everything?  Why have we written such broad legislation when in fact we want to catch the 
particular?  Why have we written legislation in which the very thing the police say they had to prove - the only 
thing that was an objection to their being in a position to do something about the matter - is being addressed?  I 
bring members’ attention to a letter.  It does not take too much reading between the lines to realise that the only 
reason the police did not have that evidence is that they did not look for it.  The letter, which is on page 58 of the 
committee report, states in part -  

Resulting from the review process a charge of Dangerous Driving Causing Death was preferred . . .  
This has resulted from: 

•  Expert opinion from a pharmacologist that a driver with a blood alcohol concentration of 0.165 per 
cent is seriously impaired . . .  

•  This opinion is supported by evidence provided by witnesses and other supporting forensic 
evidence. 

•  Evidence Walsh-McDonald was cognisant of the effect . . . 

•  The review of the complete investigation by a member of the Department of Public Prosecutions 
. . .  

There is nothing in that letter that says that the law is ambiguous or difficult; it just says that the police had not 
done it.   

Hon Ken Travers:  Or they had not come across it.  

Hon PETER FOSS:  I wonder why.  It is all pretty obvious evidence, I would have thought. 

Hon Ken Travers:  It probably didn’t come to their attention until well after the event.   

Hon PETER FOSS:  It came to their attention well after the event! 

Hon Giz Watson interjected. 

Hon Ken Travers interjected.   

Hon PETER FOSS:  I think that has been dealt with.  That is more than adequately dealt with in one amendment, 
which I support.  I have no problem with it whatsoever.  It is the amendment contained in clause 7, proposed 
section 59B(5), which states -  

In any proceeding for an offence against section 59 or 59A a person who had at the time of the alleged 
offence a percentage of alcohol in his blood of or exceeding 0.15% shall be deemed to have been under 
the influence of alcohol to such an extent as to be incapable of having proper control of a motor vehicle 
at the time of the alleged offence.   

I accept that because it is a scientific fact that has been proved again and again.  It is ludicrous to prove it again 
and again when it is an incontrovertible fact.  If the presumption were included in the Bill, this case could be 
brought to court and the prosecution would not have to prove that point.  Why does the Bill go beyond that 
amendment, which would do everything necessary to amend the law to make it work?  I have serious hesitations 
about the Bill.  It goes far beyond and does something totally different from what the Government said it would 
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do.  It removes cause.  It does not change the onus of proof; it removes cause entirely.  Cause is no longer 
relevant.  It is not necessary to prove that someone caused the death or grievous bodily harm of another person; 
that is irrelevant.  It is relevant to prove that only when people want to defeat a charge.  They must then prove 
something totally different; that is, not that they did not cause the death or grievous bodily harm but that the 
harm was in no way attributable to them. 

I cannot accept the Bill with its current wording.  It has been sold to the public quite falsely.  Even if the 
Government amends it, it is still overkill and bad in principle.  All that is needed is contained in the provisions 
that deal with a blood alcohol level of 0.15 per cent.  Even if the Bill is amended, it is not necessary to go that 
far.  We have good law that would get somewhere if people got off their backsides, conducted proper 
investigations and prosecuted. 

An important aspect of the Bill is that essentially in a lot of these cases - not this case - the practical impact of 
proving that hugely intoxicated people involved in accidents in which a death resulted and in which judgment 
and reaction times are important depends, to a large extent, on the defendant proving the fact, by his or her or 
someone else’s evidence, that fault lies with the other person who precipitated the accident.  Even then the 
defendant’s case might not survive.  However, it does not mean that, in the absence of that provision, people 
cannot be convicted.  Lawyers say they can be convicted.  They say that there is Buckley’s chance of getting 
people off such a charge until they can produce evidence to show that they had nothing at all to do with the 
accident.  That is the reality.  We should at least retain the onus where it should be and allow those people some 
of the other benefits of the criminal law. 

Obviously, I would not comment on the outcome of this case, even if it were not sub judice, but I would be 
happier if such a case were required to have a causal link; that is, a link between what a person did and the death 
or grievous bodily harm that resulted.  I am not comfortable with a case in which cause is totally and utterly 
removed, as it becomes almost a lottery as to whether the person is convicted of drunk-driving or drunk-driving 
causing death.  The Bill is almost saying that there need not be a link between the two facts and that it is just a 
lottery for the person who happens to be in the car.  If the Bill intends to say that, it should probably start off by 
increasing the penalties for drunk-driving.  I do not have a problem with that because the real culpability of 
people getting into a car when they are that drunk lies in their getting into the car.  Those people are lucky if they 
do not kill anybody when they are in that state.  They will be doubly lucky under this Bill, as they will not be 
penalised either.  I believe that the relevant time of culpability is getting into the car and driving while drunk.  It 
is neither satisfactory for families of people who are killed to have to wait until something is done about it, nor is 
it satisfactory that the Bill does not acknowledge that the critical point of culpability is the act of getting into the 
car while drunk.   

As I think I indicated, I propose some amendments to the Bill that I want the Government to consider.  I offer 
those amendments to the Government to adopt, or otherwise, as it may or may not agree with them.  I will 
certainly not insist on them if the Government is not prepared to adopt them.  However, it is the Government’s 
responsibility to go ahead and penalise mums and dads who have an accident while driving to the shops and 
looking at what is happening in the back seat of their car.  I certainly believe that we should change the 
legislation to require the opposite; that is, to require proof that those people did cause death or grievous bodily 
harm. 

HON JIM SCOTT (South Metropolitan) [2.55 pm]:  I was very interested in some of the issues raised by Hon 
Peter Foss, which raises even more concern in my mind than I had before about this legislation.  I intended to 
speak on my overview of the legislation, but some thought came into my mind of friends of my family, one of 
whom was killed in a car accident recently.  The accident was caused by an inexperienced driver going off the 
edge of the road at night-time, driving into gravel, swerving across the other side of the road and crashing into 
their vehicle.  People in both cars were killed.  However, it crossed my mind that under this Bill, had the 
innocent party or anybody else in that vehicle exceeded the blood alcohol limit - I hasten to add that is not this 
case - that person would be responsible for the accident, unless the person proved otherwise.   

Hon Paddy Embry:  If the person was driving. 

Hon JIM SCOTT:  Yes, when it was, in fact, clearly the fault of somebody in the other vehicle. 

Hon Ken Travers interjected when I asked Hon Peter Foss about the example of somebody who had been 
drinking but had decided responsibly not to drive and to sleep it off in the car parked off the road.  Hon Peter 
Foss said that a person sleeping would not be in control of the vehicle; however, the person would have to prove 
that he or she was sleeping.  What about a person who had too much to drink and who had responsibly phoned a 
partner to be picked up and was sitting in the front seat of the car listening to the radio? 
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Hon Ken Travers:  Firstly, you have to prove that the person was in control of the vehicle, which is not as simple 
as Mr Foss said it was; secondly, that the action was in no way attributable to the death; and thirdly, if all those 
things are proved, the judge still has a discretion as to the sentence given.  So there are three checks and balances 
there. 

Hon JIM SCOTT:  Would that person not have to provide evidence within that framework that he or she was in 
control of the car? 

Hon Ken Travers:  No, it would be incumbent on the prosecution to prove that he or she was in control of the 
vehicle. 

Hon JIM SCOTT:  That is not the way I heard it described. 

Hon Ken Travers:  It may not be the way it was described, but you have to be the driver of the vehicle.  
Therefore, the prosecution would have to prove that you were the driver. 

Hon JIM SCOTT:  What about when an ambulance comes along and finds the person who was sitting in the car 
listening to the radio because he had drunk too much and had tried to contact his partner to pick him up?  What if 
he is unconscious and carried out of the car and put in an ambulance?  I would say that under this legislation that 
person would be in deep trouble.  That person would have a heck of a job proving that he or she was not 
responsible for the accident.  I do not want to talk about the details of the measure because I have not studied the 
Bill in detail; I have heard second-hand about the issues, and I was sparked to talk about those aspects by some 
things said by Hon Peter Foss.   

Instead, I want to talk about my great concern about this type of legislation that seems continuously to come into 
this Parliament.  I refer to legislation that is more about creating bureaucratic ease within levels of government 
than creating justice or protecting the rights of our community.  This Bill is just another such Bill containing an 
emphasis on people other than the prosecution to show proof.  Other Bills debated in the Parliament state that 
people must show reason to have rights.  I can think of the Planning Appeals Amendment Act in which 
communities clearly affected by planning decisions are not regarded as having rights.  The Bill before the Chair 
is introduced for one reason - to ensure bureaucratic ease for decision making at the expense of people’s rights, 
and possibly at the expense of the extent of justice that we should expect.  Members should be very careful as 
Parliament heads down this path.  I was shocked to find in the report of the Standing Committee on Legislation 
how many pieces of legislation contain the type of reversal of onus of proof found in the Bill before the House.  
Parliament must take stock of where it is going as it is gradually taking away the rights of people whom 
members represent in this place. 

Hon George Cash:  The erosion seems to be speeding up, too.   

Hon JIM SCOTT:  That is certainly a very large concern.  It is an issue for this Parliament, and probably this 
House particularly, to think about.  What rights do members have in here?  A right is bestowed on us to take the 
power of the community into this House.  Every time we pass legislation that takes away some of those rights, 
we take away the power of the people who elect us and place it in other hands.  This power is mostly placed in 
the hands of the Executive rather than the Parliament.  That is a big concern.  Members must be very conscious 
of what we are doing with such legislation.   

Also, each time such legislation is presented, the shock jocks jump up and down.  They like to boost their ratings 
by using emotional stories like the one attached to this legislation to try to get outcomes in many cases without 
having the faintest inkling of the full impact of what they promote.  They are concerned about only ratings and 
big-noting themselves.  I am very concerned that this Parliament and other Parliaments around Australia and in 
other countries are becoming very reactive to this sort of behaviour.  It is time to take stock of that aspect as 
well.  People are being pushed from pillar to post by this emotional tugging of heartstrings and the throwing 
around of irrational words by people who ought to know better.  People from all sides of politics must be 
prepared to stand up in this place to speak out against this trend, which is vastly diminishing the ability of this 
place to produce good legislation.  When the Chamber gets further into this legislation, I hope that all members 
understand that decisions are not made by reacting to such pressure.  People must be prepared to take a few hits 
from the shock jocks and others in order to speak rationally about the legislation, as a number of members have 
done already in this debate.  That approach would bring about the best possible legislation for our community.   

I am not saying that we should protect drunks who deserve to suffer the serious consequences of their actions.  
We know the intended result could be achieved quite simply by adopting a different way from that proposed 
today.  If there were no other possible way of achieving this end, maybe we should consider this approach.  
However, we should tell our legislators and the Executive to go away and see whether they can achieve these 
goals without taking away rights and diminishing the community’s voice and powers.  Unfortunately the 
community’s voice is very often driven by a lot of false information:  “This is the only way to do it.  This is the 
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way we have to go to handle this situation.”  That is often a pile of rubbish.  I am very disturbed that this type of 
legislation is being presented increasingly.  If we are to have responsible government, measures must be taken to 
stop this trend.  Members in this House must have the guts to stand up to it.   

HON KEN TRAVERS (North Metropolitan - Parliamentary Secretary) [3.07 pm]:  I comment as a substitute 
member of the Standing Committee on Legislation and indicate my support for the Bill.  Members who have 
read the committee’s report on this Bill will note that I dissented from the committee’s decision not to 
recommend the passage of the Bill without amendment.  I outlined the reasons in the report that I felt this stance 
was important, and I will now explain the matter.   

We have listened to a fairly interesting debate, but I think many members have missed the point of the 
legislation.  I will explain why that is the case.  We need to be careful not to get caught up in the hype with this 
legislation.  I understand people’s comments with respect to one side of the debate, but I think people have made 
the same mistake in being caught up in the hype on the other side of the debate; that is, making false claims 
about what this legislation does and is.  We have heard comments about the reversal of the onus of proof.  I 
touched on that earlier.  

I must state at this point that I very much enjoyed working on the subcommittee with Hon Giz Watson and Hon 
George Cash.  I want people to understand today that my speech has nothing to do with politics.  It is very much 
my personal, strongly held conviction and view.  I will stand 100 per cent by the views I express today inside or 
outside of this place, and my comments have nothing to do with my party position or anything else in that 
regard.   

An issue with this Bill has been the reversal of the onus of proof.  There is an element to be provided by the 
defence that could be argued to be a reversal of the burden of truth.  However, it should be noted that paragraph 
4.51 on page 39 of the Standing Committee on Legislation report was not quoted earlier today; it reads - 

It is not strictly speaking a reversal of the onus of proof because the defence requires the proof of 
something that is not an element of the offence. 

That point needs to be made clear.   

In terms of precedent, I will go through some examples of previous legislation.  I make no apologies: this is a 
tough piece of legislation that introduces tough measures.  Hon Jim Scott is absolutely, right, there are a number 
of examples in which those tough measures have been applied for less serious offences than the matters we are 
dealing with today.  We are dealing with particularly serious matters that warrant tough measures.  I will refer 
again to some of the safeguards against all the hypothetical scenarios that have been offered this afternoon.  

We have debated this afternoon whether the legislation removes causation.  The view put to the subcommittee by 
State Counsel, Mr George Tannin, QC, is that it simplifies causation; it does not remove it.  I agree with that 
opinion.  The facts are that prosecution will still be required to prove that an incident occasioned bodily harm 
and that the driver was under the influence of alcohol or drugs to such an extent as to be incapable of having 
proper control of the vehicle.  One of the ways that can be done is by use of a deeming provision, and I will talk 
about that in a minute.  Those are two elements, and the legislation contains a range of checks and balances, all 
of which clearly provide for causation, albeit in a much more simplified manner than currently applies.  

This legislation deems, as does the Road Traffic Act in section 63(5), that if a driver has a blood alcohol content 
of more than 0.15 per cent, the driver is incapable of having control of a vehicle.  That is a statement of fact.  
There are examples of things being commonly known so we do not require them to be proved in the courts 
because we accept them as facts.  I fully accept that people with a blood alcohol content of 0.15 per cent are not 
capable of driving a motor vehicle.  

I will not go into detail about causation, but I have examined this issue and read a number of web sites to find the 
definition of “occasioning”, and they used the term “cause”.  The Macquarie Dictionary uses “cause”.  On a 
New South Wales web site I found a very interesting article on assault occasioning actual bodily harm.  That 
provision does not require the Crown to prove that the accused intended to cause actual bodily harm to the 
victim; it is sufficient that the Crown is able to prove that the assault occurred and that the victim suffered the 
actual bodily harm.  The only intention required to be proved is that to commit the assault.  The meaning of 
“assault” can vary because holding up one’s fists and threatening can be an assault; physical contact does not 
have to be involved.  That would become “battery”, although in common terms that is now treated as assault if 
that person fell backwards.  The causation involved in that circumstance and the causation involved under this 
legislation have similar effects.  Having said all that, a person under this legislation will still have an opportunity 
to provide a defence that his actions were in no way attributable to the death that occurred as a result of the 
incident.  
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I accept that the impact of this Bill was the very sad and unfortunate death of Jess Meehan.  I place on record my 
admiration for her parents’ courage in pursuing this matter in the way they have to see changes made in the law. 

Hon Kim Chance:  Hear, hear! 

Hon KEN TRAVERS:  I cannot imagine the grief they will have felt and the difficulties they have suffered.  In 
their campaign they must be constantly reminded of that sad and unfortunate day and place.  I place on record 
my sympathy and admiration for their courage.  This is not only about Jess Meehan, although her death was no 
doubt the impetus for it.  In the other place, the member for Rockingham outlined the case concerning Mr 
Watson McIlveen, and there are other cases.  Undoubtedly there are deficiencies in the present law.  It is not 
right to say that the police are not doing their job.  An independent witness was not been present in the McIlveen 
case at Rockingham; therefore, the offender was not able to be charged.  This legislation will apply to the person 
who decides to drive his car when he has a BAC of more than 0.15 per cent, which is not an accidental excess.  If 
he decides to do that he should be held responsible for his actions.  

Although this Bill simplifies causation, it contains many checks and balances and, as I pointed out by interjection 
to Hon Jim Scott, a defence can be used to show that a person’s actions were in no way attributable to the death 
of a person.  In addition, the legislation provides for only a maximum penalty.  Even if an offender falls through 
all the cracks presented by the various hypothetical scenarios we have heard today, and his contribution to an 
incident is very minimal, I am sure that will be reflected in the judge’s decision.   

We should look at the situation from the other side.  I used to ride motorbikes.  It is an interesting experience to 
ride a motorbike in Western Australia.  Motorbike riders not only learn to make sure they do the right thing but 
also develop a sixth sense for reading what other people are likely to do.  Getting back onto a push bike recently 
has reminded me of the need to be constantly vigilant.  That is something that we should reinforce.  As someone 
who has done a number of defensive driving courses, I can emphasis the need to predict the circumstances that 
happen on the road ahead of us.  The moment a drunk person seeks to drive a vehicle, his ability to do that goes 
out the door.  If the driver of the vehicle involved in the McIlveen incident had not been drunk he might have 
been able to avoid that accident, even though, in the first place, someone else’s actions may have contributed to 
the accident; we do not know.  The provisions in this Bill are structured to ensure that if people are found guilty 
of an offence under this legislation, but their contribution to the incident was minimal, the magistrate has the 
discretion to impose a penalty to reflect that.  We must send the message to the community that motor vehicles 
are dangerous implements, and drivers are given responsibility for controlling them.  They need to be fully in 
control of their faculties, and even then driving a motor vehicle is still a dangerous activity.  

Hon Peter Foss used the term “lottery” in relation to the Bill.  Perhaps it is more a game of roulette, albeit I do 
not accept that.  The legislation contains sufficient checks and balances to ensure that it will not have a lottery 
effect.  People caught under this legislation will have, firstly, done something wrong by driving when drunk, 
and, secondly, they will have contributed to the incident that caused the death of someone else.  Even if we 
accept that there is an element of roulette involved, when people have a BAC of 0.15 per cent - we are not 
talking about 0.5 or 0.8 per cent - that is not an accident; it is a wilful act in anyone’s terms and they are playing 
Russian roulette with other people’s lives.  I have no qualms about this legislation in that respect.  

Members should be aware of exactly what the penalties are because they are graded.  The subcommittee noted 
that they may be reviewed.  For a penalty of 20 years to be imposed, circumstances of aggravation must be 
involved in a person’s death, one of which is speed.  If people are speeding when their blood alcohol content is 
0.15 per cent -  

Hon Kim Chance:  The 20-year penalty already exists.  

Hon KEN TRAVERS:  Yes.  It will apply only in circumstances of aggravation - they are being extended to 
include speed - and seeking to escape from pursuit by a police vehicle.  People who do that and who are involved 
in an incident deserve to have the book thrown at them.   

Hon George Cash:  It is an offence. 

Hon KEN TRAVERS:  The 20-year penalty is where there must be circumstances of aggravation. 

I must say that I found the comments of Hon Peter Foss this afternoon quite extraordinary.  I am sure that the 
Leader of the House will speak later and rebut some of the things he said based on better advice than I can give.  
The argument that this legislation will catch grannies and mothers is extraordinary.  Members need to look at the 
Act.  Clause 5 of the Bill amends section 59 and includes the following provision - 

in a manner (which expression includes speed) that is, having regard to all the circumstances of the 
case, dangerous to the public or to any person, 
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That is not reversing the onus of proof.  There will still be a requirement for the prosecution to prove all of that 
provision.  Even if that can be done, there is still a causative link.  It is still a rebuttable presumption.  It will not 
be for that element to be disproved; it will be for the prosecution to prove it beyond all rebuttal. 

Hon Kim Chance:  And still subject to a mitigation plea. 

Hon KEN TRAVERS:  Yes.  Mitigation on top of that concerning sentencing.  It does not change the 
circumstances greatly from where we stand today. 

I could go through the “draconian” pieces of legislation.  That word was used by the then Attorney General to 
describe some of the legislation that he put through - it is not my word.  In many cases he was supported by the 
then Opposition, the now Government.  Do members remember the Criminal Property Confiscation Bill?  It was 
retrospective!  This Bill is not retrospective but some people might argue that it would be good if it were.  The 
Criminal Property Confiscation Bill reversed the onus of proof - it was actual and not implied like this Bill.  The 
breadth, nature and scope of that Bill meant that innocent parties could be trapped under the legislation.  People 
who may have innocently become involved with a drug dealer through a property transaction - I am sure the 
former candidate for Stirling would know about that - could lose their property as a result of the legislation.  
Without any action on their own behalf or fault of their own they could lose their investment in a property.  
There are no innocent parties in this legislation.  The people captured by this legislation have driven a vehicle 
when they have had a blood alcohol level over 0.15 - when they have been drunk!  The Criminal Property 
Confiscation Bill was copied from New South Wales, as is this legislation.  As such, using leads and processes 
from other States is not uncommon.  The Police Amendment Bill sought to deal with people writing graffiti.  
That involved a clear reversal of the onus of proof.  That was stated at the time by Hon Norm Kelly on 10 
November 1998, as recorded at page 2988 of Hansard.  He attempted to remove a clause from the Bill that 
clearly reversed the onus of proof.  It would have led to significant custodial penalties.  The Bill was carried 
through this House by Hon Peter Foss, the Attorney General of the then Government.  He stated that the clause 
did not reverse the onus of proof and that at all times the prosecution must prove the elements of the offence.  It 
is the same argument we are using today.  A few years ago Hon Peter Foss wanted to see it the other way around.  
It gets better than that!  On another occasion Hon Peter Foss stated that if an amendment were moved, it would 
gut the legislation.  Picking up the amendments of Hon Peter Foss will gut this legislation.  When speaking on 
the Prostitution Bill 1999, Hon Peter Foss is recorded at page 4009 of Hansard as stating - 

Good, I hope members of the Labor Party support the Bill and the evidentiary provisions that are 
required to achieve prosecutions.  There is no point in our passing draconian provisions to deal with the 
issue if it is not possible to get a conviction.  If members opposite remove the guts from the legislation, 
as it appears is suggested, they will simply be doing what Parliaments have been inclined to do from 
time to time thinking they will solve the problem.  They pass laws saying it will not happen because it is 
illegal, but they do not deal with the problem of how someone will be convicted.  

If we accept his amendments, that is exactly what we will be doing.  What did Hon Peter Foss say about the 
Prostitution Bill 1999 on 8 December 1999?  Hansard records that he stated - 

It is not a simple matter of merely saying that the police are not trying.  The law has changed over the 
years.  An interesting aspect of this Bill - and to some extent this has been the subject of complaint - is 
its intent to restore the evidentiary provision which used to exist.  It is not a matter of changing the onus 
of proof . . .  

Hon Jim Scott:  What did the Labor Party say about the legislation at the time? 

Hon KEN TRAVERS:  We supported most of the pieces of legislation.  I urge members to examine the 
legislation brought in by, and the comments made by, Hon Peter Foss when he was the Attorney General.  In 
many cases, the Bills - the Criminal Property Confiscation Bill, the Prostitution Bill and the Police Amendment 
Bill - carried penalties of custodial sentences greater than those contained in this legislation.  They were far more 
draconian.  They had the same implications concerning the reversal of the onus of proof.  In fact, there was a 
clear reversal of the onus of proof.  What we are seeing today is an attempt by the failed former Attorney 
General - a self-appointed QC - to go through his stage of repentance. 

Hon Alan Cadby:  I thought you said you would not be political in your speech. 

Hon KEN TRAVERS:  I get offended when someone who was Attorney General for four years comes into this 
place and does a 180-degree turn on his position.  I have been watching the former Attorney General over the 
past few weeks and seen his repentance.  I have watched his Pontius Pilate routine as he has sought to wash his 
hands of his actions and tried to rewrite the history of his role as he leaves this place. 
Hon Simon O’Brien:  At least he makes his own speeches instead of reading notes that are given to him!  If the 
member wants me to support that remark - I have just looked at the supplementary notice paper - tell us where 
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are the amendments that gut this Bill.  A review clause is proposed to be inserted and there are a number of 
amendments that correct typos.  That is what is in it. 

Hon KEN TRAVERS:  I wish it were. 

Hon Simon O’Brien:  Here is the supplementary notice paper.  The member has a copy of it.  The member was 
reading notes; he did not write his own speech. 

Hon KEN TRAVERS:  That is absolute bunkum and the member knows that it is unparliamentary. 

The DEPUTY PRESIDENT (Hon Jon Ford):  Order, members!  Hon Ken Travers has the floor. 

Withdrawal of Remark 
Hon KEN TRAVERS:  I ask that the member withdraw that comment because I find it quite offensive. 
Hon Simon O’Brien:  What do you find offensive? 
Hon Kim Chance:  You allegedly breached standing orders. 

Hon Simon O’Brien:  I did not allegedly breach standing orders.  I said that the member was reading his notes 
rather than making his own speech. 

The DEPUTY PRESIDENT:  I ask Hon Simon O’Brien to withdraw the remark. 

Hon SIMON O’BRIEN:  I am sorry, Mr Deputy President, but what am I required to withdraw? 
The DEPUTY PRESIDENT:  The implication that Hon Ken Travers did not write his own speech. 
Hon SIMON O’BRIEN:  May I ask on another point of order for the member to identify the document that he 
was quoting from.  He has just put down the last four pages.  Mr Deputy President can then rule whether he was 
reading his speech.   
The DEPUTY PRESIDENT (Hon Jon Ford):  I am advised that it is the tradition of this Chamber that when a 
member takes objection to a comment, that that comment be withdrawn. 
Hon SIMON O’BRIEN:  I withdraw. 

Debate Resumed 
The DEPUTY PRESIDENT:  I ask Hon Ken Travers to address his comments through the Chair. 
Hon Simon O’Brien:  I want to take a point of order - 
Hon KEN TRAVERS:  I am happy to table the documents I was quoting from at the end of my speech. 

Hon Simon O’Brien:  I was going to ask for the documents to be identified so that at the end of the speech they 
could be tabled. 

Hon KEN TRAVERS:  I am happy to do that.  They are printed copies of Hansard taken off the Internet.  I have 
quoted from them and identified the respective pages of Hansard as I went through.  The rest of the documents 
are my handwritten notes 

Hon Simon O’Brien:  I was not referring to those. 

Hon KEN TRAVERS:  When we get to the committee stage I am more than happy to go through the clauses and 
highlight exactly how the amendments will significantly gut this legislation. 

Hon Simon O’Brien:  Just to enhance your contribution to the second reading debate, give us one example now. 

Hon KEN TRAVERS:  The removal of the “no way attributable” clause from the defence, for a start.  That will 
effectively return causation to where it was previously. 

I urge members to support the Bill.  This is an excellent Bill and it will make sure that people who drink and 
drive realise the consequences of their actions and that they will suffer accordingly if they cause death or 
grievous bodily harm. 

HON ALAN CADBY (North Metropolitan) [3.31 pm]:  I have listened to the arguments put forward by 
members of the Opposition and the Greens (WA) and, whilst I agree with much of what they have said, 
especially about the cause and effect relationship, I will support this Bill.  I believe that drunk drivers, just by 
driving a vehicle, should be guilty of a major offence.  We are all aware of the effect that alcohol can have on 
our ability to drive and, in particular, our reaction times. 

Point of Order 



Extract from Hansard 
[COUNCIL - Thursday, 28 October 2004] 

 p7475b-7492a 
Hon George Cash; Hon Paddy Embry; Hon Peter Foss; Hon Jim Scott; Hon Ken Travers; Deputy President; Hon 

Simon O'Brien; Hon Alan Cadby; Hon Kim Chance 

 [13] 

Hon SIMON O’BRIEN:  I have a point of order.  I am sorry to interrupt the honourable member, but I was led to 
believe that documents would be tabled at the end of the parliamentary secretary’s speech.  If I am required to 
stand up and ask for them, I am doing so at the earliest opportunity. 

The DEPUTY PRESIDENT:  Yes.  The documents should be tabled. 

Hon Ken Travers:  I table the documents. 

[See paper No 2808.] 

Debate Resumed 

Hon ALAN CADBY:  We have been trying to educate the community for many years about the effect of driving 
while under the influence of alcohol and drugs.  That education is included in mathematics lessons in schools.  
Many work sheets are available for teachers to indicate the effects of reaction times, stopping distances, speed 
and the like.  I know they are in existence because I wrote them.  That education has been going on for a long 
time, but vast numbers of people in our community still take no notice whatsoever of that education program.  
Therefore, something else needs to be done.  It is clear from those work sheets that reaction time is impaired by 
alcohol and, as a person’s reaction time increases, the stopping distances will increase.  Of course, the bottom 
line for teachers is that if a person consumes alcohol or drugs he will not be able to react quickly enough when 
an unexpected or difficult driving situation arises.  The community is sick and tired of incidents when drunks and 
other dangerous drivers selfishly use our roads and cause serious accidents.  What is worse, they walk away 
absolutely scot-free, or at the most with a serious rap on the knuckles.  It is just not good enough.  The 
community is also sick and tired of the perpetrators receiving far more protection from the law than the victims, 
or the potential victims, which we all are.  The tide needs to turn and this flawed legislation may be the 
beginning of such a turn of the tide.  At the very least, this legislation will gain wide publicity and inform the 
whole community yet again about the consequences of dangerous driving and driving while drunk or drugged.  
This legislation means that if those selfish people do cause grievous bodily harm or death they should expect to 
be dealt with quite severely.  My only hope is that the professionals within the justice system - I include judges - 
realise what the community expects from them; that is, protection from idiots who drive when drunk and cause 
accidents that harm other road users.  I wonder whether the Bill should be extended to cover drunks who are 
pedestrians and cause serious or major accidents resulting in bodily harm to quite a few people.  If that were 
included I would support it. 

Concerns have been expressed about drugs, because there is no way to measure a person’s capacity to drive once 
he or she takes drugs.  Why was that included in the Bill, if there is no measure of a level beyond which a person 
is unfit to drive?  I hope the Government does accept some of the amendments, because they will make the Bill a 
little fairer.  As I have said, I support the Bill because it sends a strong message to the community that enough is 
enough and if a person is drunk he should not drive; in fact, if a person drinks he should not drive. 

HON KIM CHANCE (Agricultural - Leader of the House) [3.36 pm]:  I thank all members for their 
contributions to this important debate; it is indeed a very important issue.  I also thank the members of the 
committee who had to deal with this matter in an extraordinarily short time frame.  The committee has brought a 
depth of knowledge to the complex matters that have been raised about this issue in a manner that is out of all 
proportion to the time in which it had to deal with them.  I express my appreciation for the committee’s efforts in 
that regard.  I also thank the Leader of the Opposition for allowing this debate to continue this afternoon.  This is 
not normally time that is allocated to government business and I appreciate the Leader of the Opposition’s 
gesture by allowing the debate to continue in this way. 

While the contributions to the debate have been very thoughtful, and I appreciate all of them, they have left little 
time for a response.  I have several pages of legal advice, but I do not think I will be going through them.  
Perhaps the opportunity will arise during the committee stage to deal with the specific legal questions that have 
been raised.  We heard a lot about legal argument and I had to go in and out of the Chamber quite frequently to 
obtain legal advice during the debate, as members may have noticed.  Some interesting questions were raised, 
and questions that ought to be raised in the context of legislation of this kind, but let us not forget the basic intent 
of this Bill and why it is here.  I can deal with that issue only as a layman because that is what I am, but from a 
layman’s point of view the object of this Bill - Hon Alan Cadby went very close to saying it just a moment ago - 
is to make it very clear that if a person is incapable of driving and has drunk so much that he or she is incapable 
of driving with any degree of responsibility - I would like to use my own words, but members know what I 
would have said - he or she will reach the stage when getting behind the wheel of a car that the law says is 
dangerous.  That is it.  If people do not like it, if they do not like some of the fine legal points that arise about the 
separation of incident from cause, and if they do not like the fine legal points about deeming, there is one easy 
way to avoid those questions arising: people should not get behind the wheel of a car when they are incapable of 
driving.  It is as simple as that.  That is the basic, bald, bare message that the Government is seeking to send.  We 
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would love to have applied the same clear and cast-iron rules to other matters, and in particular to the matter that 
Hon Alan Cadby raised; that is, driving under the influence of drugs.  Sadly, science is not so far advanced that 
we have an objective way of measuring the level of intoxication due to substances other than alcohol; otherwise, 
I can assure members that that would have been in the Bill.  When the time comes, God willing, that that can be 
done, that would be included by any responsible Government in a Bill.   

Hon George Cash:  There are objective scientific tests, but we would have to nominate every single drug and put 
in formulas when there was a combination of drugs.  It becomes difficult. 

Hon KIM CHANCE:  Yes.  I thank Hon George Cash very much.  Certainly, with tetrahydrocannabinol, for 
example, the levels can be measured.  What is more difficult to measure in an evidentiary matter is the effect on 
individual people at varying levels of concentration - 

Hon Alan Cadby:  That is the same as alcohol.  However, the empirical data suggests a particular level.  The 
same could be done with any drug.   

Hon KIM CHANCE:  Yes.  We have resolved issues of objectivity around alcohol that have proved to be more 
or less legally robust.  We have not been able to do that with other drugs, although the content of certain drugs in 
the human body can be measured reasonably accurately.  

I will take that bottom-line issue a little further.  Lawyers hate people talking in hypotheticals.  However, for 
those of us who are not legally trained, it is often the only way we can relate to the law.  The hypothetical I have 
in mind is that of a person driving along an unlit country road at a speed within the speed limit, or at a speed 
appropriate to the circumstances, if that is less than the limit.  It is a dark road.  A cyclist is on the road in front 
of the person.  The cyclist is wearing dark clothes and the bicycle has no lights.  It has happened to us all.  We 
have all seen that, particularly on country roads.  However, it can happen in the suburbs as well.  The driver is 
approaching that cyclist at or below the legal speed.  He knows he is doing that because his eyes just flick down 
to the speedo to check the speed.  That is a perfectly reasonable distraction.  Every driver needs to look at the 
speedo every now and again.  In that one second, the driver’s vehicle has covered perhaps 100 feet.  His vehicle 
is 100 feet closer to the cyclist in dark clothes on an unlit bicycle.  Whether that driver was drunk or sober, he 
may still have hit, and he may have even killed, that cyclist.  The issue is that if the driver was sober, he might 
not have hit and killed that cyclist.  That is the issue.  It is those hair’s-breadth opportunities and options that we 
have to instinctively react to an immediate and present danger that delineate the difference between a sober, alert 
person and a person who is not sober and alert.  That can mean somebody’s life.   

Hon Ken Travers:  And under the current law, if a person is drunk, he may not be charged. 

Hon KIM CHANCE:  Indeed.  I was going to get to that in response to a matter raised by Hon George Cash.  I 
ask members to consider the circumstance in which that person who is driving along the road in fact has a blood 
alcohol content of more than 0.15 per cent.  Members should remember that it is a dark, unlit road.  It could be 
the road from Mandurah to Rockingham.  It does not have to be far from Perth.  If that person has alcohol in his 
body above the prescribed amount and hits and kills that cyclist, nobody is there to provide evidence to link that 
person’s manner of driving with the incident.  Unless that person actually incriminates himself or herself, he or 
she could not be charged with dangerous driving.   

Hon Peter Foss:  That is not correct.  The person would be obliged to render assistance and call the police.  He 
could not leave the scene.  When the police attend the scene, the person would be tested for his blood alcohol 
content, and the police might then have evidence that he was driving while drunk.  That is enough, even under 
the current law.  It would be even more so with the presumption about 0.15 per cent.  Therefore, I do not think I 
would agree with the Leader of the House.  The person can be charged.  Whether the police do something about 
it is another question.   

Hon KIM CHANCE:  Yes.  What I think we would agree on is that, in evidentiary terms, it is far more difficult 
for the prosecution to prove that that person was driving dangerously because there is no third party to provide 
evidence about whether the person’s driving was dangerous.  If somebody else had been alongside the road and 
saw the driver weaving or thought he was speeding -  

Hon Paddy Embry:  In the same case that the Leader of the House is putting forward, suppose the person had 
driven a long way and was extremely tired.  Equally, that person should not be driving, but that would never be 
proved.  The person would wake up very quickly under those circumstances. 

Hon KIM CHANCE:  That is right.  All of us who put ourselves in that position - many of us have, especially 
country drivers - need to be aware that we are as negligent as a drunk driver if we drive in that condition.   
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Hon Peter Foss:  Let us take the same example.  A person is in dark clothing on an unlit bicycle and going in the 
wrong direction down the road.  I will not put alcohol into the situation for the moment.  The driver sees that 
person too late to do anything about it. 

Hon KIM CHANCE:  That is exactly the circumstance I was describing. 

Hon Peter Foss:  In your example, the people are going in the same direction.  I have them coming from opposite 
directions.  I have certainly encountered that situation on the way home. 

Hon KIM CHANCE:  It would make it that much more difficult. 

Hon Peter Foss:  Even under this legislation, there is no way the person could get off, because he must show that 
the death was not in any way attributable -  

Hon KIM CHANCE:  As I said from the very beginning, though, the driver may hit the person even if he is 
stone-cold sober and alert; but he might not.  That is what he will never know, nor will anybody else.  If he were 
razor sharp, could he have missed that person?  Members should think back to the occasions on which they have 
been in circumstances like that.  We tend to miss the person.  Think about it.  

Hon Ken Travers:  When people ride a motorbike, they always make sure they watch out for the other person; 
otherwise they would not be here. 

Hon KIM CHANCE:  They always do. 

Hon Peter Foss:  The only other thing, though, is that criminal lawyers will tell you that it is extremely difficult 
to get off in those circumstances.  I think that is where there might be some practical problems. 

Hon KIM CHANCE:  Yes.  By going to those matters of cause, the Government has sought to find a resolution 
to the way in which a person can be charged in those circumstances. 

Hon Peter Foss:  Why are you picking up things other than drink driving then? 

The DEPUTY PRESIDENT (Hon Jon Ford):  Order, members!  We seem to be slipping into an examination by 
detail.  I think we should proceed with the response of the Leader of the House.  There will then be an 
opportunity for the detail to be covered in the third reading.   

Hon KIM CHANCE:  I go to the question of the deeming provisions and when they apply.  An example 
provided by Hon Peter Foss was that of a mother who caused an accident because she was distracted by her 
toddlers in the back seat.  I do not know how many honourable members thought from what Hon Peter Foss said 
that that meant the deeming provisions applied in her circumstance. 

Hon Peter Foss:  That is dangerous driving. 

Hon KIM CHANCE:  The deeming provisions do not apply in that circumstance.  Let us be very clear about 
when - 

Hon Peter Foss:  The deeming provisions do not, but that provision as to the offence does.   

Hon KIM CHANCE:  I did not say the member said that.  I said that a number of members may have thought he 
said that.  The deeming provisions relate to drink driving, a driver who is being pursued and trying to evade that 
pursuit, and speeding.  Deeming does not apply to the other circumstances.  I concede that what Hon Peter Foss 
said did not relate to deeming; it related to causal link and the effect of this Bill on causal link.  Yet the causal 
link situation will be changed in that circumstance as a result of this Bill.  However, that does not mean that 
dangerous driving will not have to be proved in the same way it is now.  It will simply establish that there is a 
case for dangerous driving.   

Hon Peter Foss:  And it requires you to give evidence if you are to establish the cause.   

Hon KIM CHANCE:  No; there will be no reversal of the burden of guilt in that case.  It will still be necessary 
for the prosecution to prove that the driver was driving dangerously.  

Hon Peter Foss:  Not that he caused the accident.  

Hon KIM CHANCE:  That is a matter of detail and perhaps we will take that up at the committee stage.   

Hon Peter Foss:  It is important because that is what will be changed in the area of drunk driving.  Whatever you 
change in drunk driving will also be changed in the other one. 

The DEPUTY PRESIDENT:  Order, members! 

Hon KIM CHANCE:  We need to read very carefully proposed section 59B(5).  It states -  
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In any proceeding for an offence against section 59 or 59A a person who had at the time of the alleged 
offence a percentage of alcohol in his blood of or exceeding 0.15% shall be deemed to have been under 
the influence of alcohol to such an extent as to be incapable of having proper control of a motor vehicle 
at the time of the alleged offence.   

That makes it very clear that the deeming provision exists quite specifically; it does not exist broadly.  

Hon Peter Foss:  I never said otherwise.  

Hon KIM CHANCE:  No; okay.  To bring a charge of dangerous driving on the young mother in that set of 
circumstances, the prosecution would still have to prove the charge.  Honourable members may have 
misunderstood what Hon Peter Foss said in that regard.  The charge will still need to be proved in every case, 
with the exception of those instances in which the deeming provision does apply.  

Hon Peter Foss:  No; but what you prove is different.  

Hon KIM CHANCE:  All that will change is the separation of cause.  

I have considered very carefully the amendments that have been foreshadowed by Hon Peter Foss, which will 
have the effect of deleting paragraph (b) of proposed sections 59(1) and 59A(1).  Paragraph (b) states -  

(b) in a manner (which expression includes speed) that is, having regard to all the circumstances of 
the case, dangerous to the public or to any person,  

That provision will be placed alongside the issue raised in proposed paragraph (a), which is driving under the 
influence of alcohol, drugs or both.   

Hon Peter Foss:  And leaves the current law in place.  

Hon KIM CHANCE:  Yes, and that goes to the issue of cause.  I am not prepared on behalf of the Government to 
support those amendments.  If they are brought forward, we will not support them.  I do not think that the case to 
delete proposed paragraph (b) in the manner proposed has been made.  If paragraph (b) were to be deleted from 
those two proposed sections, there would be two separate causes for dangerous driving.  In the example of the 
young mother, if there were a separation of cause, and the young mother had taken three Mogadons before she 
hopped into her car and went down to the shopping centre, the question to be determined would be under which 
cause the charge would be laid.  

Hon Peter Foss:  You would still have to do that anyway, because you can’t police both things.   

Hon KIM CHANCE:  No; if there were a single cause, that would not have to be considered.  However, it would 
have to be considered if there were two separate issues giving rise to possible prosecution.   

Hon Peter Foss:  You have to do both of those here.  You have to do exactly the same thing here.  You have to 
either charge her under proposed section 59(1)(a), and if you do not give that particular, you could not allege it.  
Once you make that difference, you will have to make the difference anyway.   

Hon KIM CHANCE:  That issue has been sufficiently covered prior to the discussion at the committee stage.  
Similarly, the Government will not support the final foreshadowed amendment, which deals with review and 
expiry.  This is not something that the Government would die in a ditch over, although I think 18 months is far 
too short.  If we were to have a review clause, three years would be more appropriate.  My view is that we would 
not at first sight want to support that amendment, simply because there will be a Government in this place in 
three years and if that Government thinks that this matter needs to be reviewed, it can be reviewed.  If it looks as 
though it is not working, it could well be reviewed before then.  

Hon Ken Travers:  It also has a sunset clause.   

Hon KIM CHANCE:  We certainly would not support the expiry; I was simply addressing the review 
component.   

I will conclude my comments at this point to allow some time for a committee stage.  I am grateful to all 
honourable members who made a contribution.  It is an important issue.  I will close with a thought on deeming.  
It seems that it is the issue of deeming that has most offended people.  The committee, to my great gratitude, 
listed the extensive list of Bills in which deeming provisions apply.  However, I was struck by the first of those 
that appeared in detail in the committee report, which was a deeming provision in the Dog Act.  The deeming 
provision in the Dog Act applies to the extent that if a dog lives on a person’s premises and is ordinarily on those 
premises, which I think are the words that are used, the dog is deemed to be owned by the owner of those 
premises.  Deeming is something I have spoken about, to be consistent, and I have opposed deeming.  I 
remember an active debate with Hon Peter Foss on an environment Bill in which I thought the deeming 
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provision was a bit over the top because of the way in which most people regard their right to be innocent until 
proved guilty.  However, deeming is used extensively.  If something such as deeming can be used in something 
so heinous as keeping a dog on one’s premises -  

Hon George Cash:  Or having a dog in one’s possession.   

Hon KIM CHANCE:  Indeed.  On an issue such as this, which relates to a public safety issue that, if ignored, 
could have terrible consequences, I am more relaxed about the concept of deeming.   

Hon Jim Scott interjected.   

Hon KIM CHANCE:  The member is probably right.  I am simply trying to weigh one issue against another.  If 
deeming is okay at that level, surely it is justified at this higher level.  The people whose rights might be 
impinged upon as a result of any of the legal issues that arise in this Bill may feel harshly treated.  The idea of 
the 20-year sentence, although it already exists in the Road Traffic Act, might also seem to be a very harsh 
sentence.  However, members should consider how harsh is the sentence that is imposed on those who are killed 
or injured as a result of the irresponsible actions of these people.  That is the message that we need to understand 
and that is the message that we need to communicate to people who may think even for a moment about 
approaching their motor vehicle when they are not in a fit state to drive that motor vehicle.   

Question put and passed. 

Bill read a second time. 

Committee 

The Deputy Chairman of Committees (Hon Jon Ford) in the Chair; Hon Kim Chance (Leader of the House) in 
charge of the Bill. 

Clauses 1 to 4 put and passed. 

Clause 5: Section 59 amended - 
Hon PETER FOSS:  I move - 

Page 2, lines 13 and 14 - To delete “59(1) (other than the summary conviction penalty) is repealed and 
the following is inserted instead -” and insert instead - 

59 is amended by inserting after subsection (1) new subsection (1a) as follows: 

I intended to move the amendments standing in my name on the supplementary notice paper so that we could 
debate them, but I understand that at this stage the Government will not support them.  I will seek leave later to 
withdraw them.  However, I want to give another example of a lady driving to the shops.  While driving to the 
shops, she is observed looking at a child in the back of the car shortly before she reaches an intersection and, as 
she moves her head to the front, she is hit by someone who has driven through a stop sign.  She saw the other car 
in plenty of time - she would not have seen it any earlier, notwithstanding that she had looked at the child in the 
back of the car - but was unable to do anything to prevent her car from crashing into the other car.  People gave 
evidence that they had observed her driving past, and that she had been looking in the back of the car and not at 
where she was going, and that she had driven into the car that had come out from a stop sign on her left.  The 
lady in the car was the only one who observed that the other driver had not stopped at the stop sign; and she was 
the only one who could have made that judgment at that time.  In other words, she did nothing wrong; whether 
she had looked at the child or not looked at the child would have made no difference.  The evidence shows that 
she was involved in an incident and that she had been driving the motor vehicle in a manner that constituted 
dangerous driving.  That is the evidence that would be used.  It would be acceptable as evidence, even though the 
people who observed her could not say that they saw her at the time the accident occurred because they had only 
seen her look in the back of the car, and the accident had occurred shortly thereafter.  The only person who has 
the capacity to explain that is the lady in the car.  At that stage she has little choice but to give evidence, as she 
has to prove that she was not driving dangerously at the time and that she had looked up and had seen everything 
in perfectly good time.  She now has to prove those facts, because all the elements of the charge have been 
proved; that is, the car was driven by her, it was involved in an incident causing injury or death, or whatever, and 
she had been driving in a manner that was dangerous to the public.  She was, in fact, driving in a manner that 
was dangerous to the public.  However, that had absolutely nothing to do with the accident, and that is what she 
must prove.  That is the change to the system.   

Although I can understand why the Bill does that for drunk drivers, why does it do it for everyone else as well?  
It appears to me that this legislation is specifically directed at drunk drivers.  We have agreed that the Bill is 
making a radical change to the law to remove causation.  The minister, Hon Alan Cadby and other members 
have presented arguments as to why we should do that for someone who is drunk.  However, why are we doing it 
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for people who are not drunk?  Why are we extending the law?  The legislation could be drafted in that way for 
drunk drivers, so why was it not drafted in that way?  Is it because it was handy or easy?  Is it easy for 
prosecutions all around?  If the Government thinks the principle is right for drunk drivers, I cannot see why it 
thinks it is right for all other drivers.   

Hon KIM CHANCE:  I will answer the first bracket of questions and then answer the more general question.  
The Crown still carries the onus of proof in the specific circumstances that Hon Peter Foss has described.  There 
is no reversal of the onus of proof in those circumstances. 

Hon Peter Foss:  They don’t have to prove as much. 

Hon KIM CHANCE:  No, but the onus of proof still rests with the Crown. 

Hon Peter Foss:  Yes, we know that. 

Hon KIM CHANCE:  I am not sure whether everybody does know that. 

Hon Peter Foss:  I am asking why you have changed the incident. 

Hon KIM CHANCE:  That takes me to the second question. 

Hon Peter Foss:  You keep answering a question I haven’t asked.  Why have you changed the facts you have to 
prove in that particular case? 

Hon KIM CHANCE:  It is simply because it simplifies the question of causation; otherwise we would have been 
stuck with two levels of causation for the same offence. 

Hon PETER FOSS:  I suspected all along that it was not a matter of principle, but rather a matter of making it 
simple for the prosecution.  I believe, in fact, that it could be done.  For instance, people who are charged with 
wilful murder can be convicted of murder or manslaughter.  The same provision could be made for people 
charged with dangerous driving causing death or dangerous driving involving alcohol or drugs causing death.  I 
believe this was sheer straight-out laziness - in fact, double laziness.  It is laziness on the part of parliamentary 
counsel in not following exactly the instructions from the Government, as I do not believe the Government gave 
instructions for the legislation to cover the example of the lady I talked about and the Government certainly has 
not told the public it did.  Even more so it is sheer laziness on the part of the instructing lawyer.  The instructing 
lawyer probably decided that it was not only easier to prove but also has the side benefit of making all cases easy 
to prove. 

Hon KIM CHANCE:  I thank Hon Peter Foss for his generous comments!  I offer another reason, although I 
have given the primary reason.   

Hon Peter Foss:  Do you say that was not the Government’s intention? 

Hon KIM CHANCE:  The Government is certainly interested in simplifying the issues that can lead to a 
prosecution, provided that through such simplification it does not unnecessarily burden a defence case; I do not 
believe it does.  However, there is another reason, although it is a secondary reason.  The provisions on this 
matter that are laid down in the Bill are pretty much a carbon copy of provisions that are found in section 52A(8) 
of the New South Wales Crimes Act 1900.  There is an attempt with this Bill to get some consistency between 
the legislation of the two different jurisdictions.  The provisions in this Bill are essentially the same as the 
provisions in the Crimes Act.   

Hon PETER FOSS:  I put that down to laziness.  I will make one more comment about this matter.  I am glad 
that Hon Kim Chance earlier interjected that it was not the Government’s intention to try to catch people other 
than drunk drivers and drug-influenced drivers.  I have made this comment before about uniform legislation, and 
I say it once more.  There was a general in Catch-22 who liked to have uniform bomb patterns, not because they 
were more effective, but because they looked better on the aerial photographs.  This measure sounds awfully like 
that case.  We all laughed when we read Catch-22 and thought no-one could be idiotic enough to want that sort 
of neatness for the sake of neatness.  Unfortunately, there is a world of people who want that sort of neatness.  
With a little more effort and a little more thought and guidance from the Government, the problem could be 
overcome.  When I said that the Government did not intend to pick up the lady driver looking into the back of 
the car while driving to the shop, Hon Kim Chance reacted that that was not the Government’s intention.  I am 
sure the Government did not intend that, and it certainly has not told the public that that is the case.  People will 
be surprised the first time somebody is caught in that way.  The legislation will catch such drivers.  With a little 
more diligence on the Government’s part, it could have told parliamentary counsel to provide some other 
wording as it wants to make a special example of drunk drivers, not everybody else as well.  I said I will not 
persist with this matter if the Government wants to be obdurate.  It is the Government’s legislation and if it wants 
to prosecute mothers driving to the shopping centre with kids in the back - 
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Hon Kim Chance:  If they are driving dangerously, of course we do.  

Hon PETER FOSS:  Keep in mind what is dangerously.   

Hon Kim Chance:  It still has to be proved.  

Hon PETER FOSS:  People do not always understand dangerousness.  Dangerous driving can be turning around 
and looking in the back of the car while driving forward.  That is different from being inattentive. 

Hon Paddy Embry:  If you hear a small child choking and you’re driving, and no other adult is in the car, you 
would not be human if you only looked in the mirror. 

Hon PETER FOSS:  The driver should pull over to the side and attend to the child.  I will not pursue my 
amendment.   

Amendment, by leave, withdrawn.  
Hon KIM CHANCE:  I cannot let those comments go to one side - not that I am looking for a fight, Mr Deputy 
Chairman!  

Hon Peter Foss:  You’ll get one!   

Hon KIM CHANCE:  Hon Peter Foss is using the oldest trick in the book in equating one set of circumstances 
with another, with the implication resulting that they are same.  The inference is that a mother going to the 
shopping centre with a couple of misbehaving toddlers in the back seat will be treated in the same way as a 
person with excessive amounts of alcohol in their blood.  That is not the Government’s intention, nor what it is 
doing.  Everything Hon Peter Foss said equates the two circumstances in people’s minds.  That is why I was very 
careful to say that Hon Peter Foss did not say this, but honourable members might have thought that he said this 
- I was careful to go through those issues.   

I make the point clear, and I promise not to speak on the matter again.  A mother in the circumstances of turning 
around to check on her children or discipline her children is actually committing an offence.  It could be that as a 
result of her actions she is driving dangerously, and it could be that as a result of the dangerous driving she may 
cause someone bodily harm; she could run into somebody.  She could turn around to discipline her children and, 
no matter how well intentioned the action, cause the driving to become dangerous.  It will not be illegal as a 
result of this Bill, however.  It is illegal because it is already illegal.  It is already part of the Road Traffic Act.  
All that is to be changed is not the deeming provisions - the mother is not deemed to be dangerous because she 
does that - but the causal factors that go to whether that woman can be charged.  She can be charged anyway.  It 
relates simply to the causal factors that can lead to the charge.  That is my story on that matter, Mr Deputy 
Chairman.  I will not talk about it again.   

Hon PETER FOSS:  I will have to talk some more because that is not what I said.  I am sure Hon Kim Chance 
was saying that - 

Hon Kim Chance:  But it is what you wanted people to believe.  

Hon PETER FOSS:  No, I did not.  I said what I meant to say.  The amendment to section 59 in clause 5(1) will 
remove from the offence the need to show a causal link as part of the prosecution.  It will then apply a new test at 
the other end to show not only that the person did not cause it, but also that it was in no way attributable.  Two 
things are being done in this Bill.  This provision does not deal with any deeming.  This measure removes cause 
from what has to be proved by the Crown.  

Debate interrupted, pursuant to sessional orders. 

[Continued on page 7499.] 
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